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EU nationals, settled status  
and criminal records   
Policy briefing – September 2019 
 

This briefing sets out the concerns that Unlock has about the EU Settlement Scheme (EUSS) in relation to EU nationals 

with criminal records in the UK. Our aim is to help secure the rights of EU nationals to settled status in the UK by ensuring 

that a criminal record does not unfairly exclude them. The briefing aims to inform the ongoing work that the Home Office 

and other key stakeholders are doing on the process to better understand the policy and to improve practice. We are 

working on publishing information on settled status and for applicants with criminal records and those supporting them.  
 
 

Introduction to the EU Settlement Scheme 
 

EU, European Economic Area (EEA) and Swiss citizens and their non-EU family members living in the UK need to 

apply to the EUSS to have a right to remain in the UK. It provides an alternative immigration status to the current 

EU free movement provisions following the UK’s departure from the EU.  

 

Around 3.3 million EU nationals live in the UK. To qualify for settled status (indefinite leave to remain) or pre-

settled status (limited leave to remain), applications must be made by 31 December 2020 in a ‘no-deal’ 

scenario, or 30 June 2021 in a ‘deal’ scenario. In the event of a ‘no-deal’ scenario, EU citizens intending to be a 

main applicant under the EUSS must enter the UK by 31 October 2019. In the event of a ‘deal’ scenario, the 

government’s status of intent1 is that: 
 

1. EU citizens and their close family members who, by 31 December 2020, have been continuously resident 

in the UK for five years are eligible for “settled status” enabling them to stay indefinitely.2 

2. EU citizens and their family members who arrive by 31 December 2020, but will not yet have been 

continuously resident here for five years, are eligible for “pre-settled status”, enabling them to stay until 

they have reached the five-year threshold. They can then also apply for settled status. 

3. EU citizens and their family members with settled status or pre-settled status will have the same access as 

they currently do to healthcare, pensions and other benefits in the UK. 

4. Close family members (a spouse, civil partner, durable partner, dependent child or grandchild, and 

dependent parent or grandparent) living overseas will still be able to join an EU citizen resident here after 

the end of the implementation period, where the relationship existed on 31 December 2020 and continues 

to exist when the person wishes to come to the UK. Future children are also protected. 

 

There are two criteria for eligibility to the EUSS: 

1. EEA nationality – the applicant must be an EU, EEA or Swiss citizen (or a non-EU family member) 

2. UK residence – the applicant must have been resident in the UK by the date the UK leaves the EU. If the 

Withdrawal Agreement is ratified, this will extend to 31 December 2020.  

 

In addition to eligibility, applicants must also meet the suitability requirements. Criminal records, or “criminality” in 

Home Office language, features heavily in the suitability requirements for settled status applications. Guidance 

accompanying the EUSS suggests that all applications will be checked against crime databases including the Police 

National Computer (PNC)3, and that where this reveals ‘serious or persistent’ offending from either the UK or from 

overseas, a referral will be made to Immigration Enforcement for a case-by-case determination as to whether the 

applicant should be refused status on the basis of ‘suitability’. It appears that criminality will be one of the main 

reasons that applicants may be refused settled status, as part of the suitability criteria.   
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The suitability criteria  
 

Where an applicant is eligible for EUSS (i.e. where the nationality and residence criteria are met) they may still be 

refused status on ‘suitability’ grounds, pursuant to Appendix EU.4 It appears that the primary bases on which the 

Home Office is considering the criminality of applicants is by considering whether applicants either are, or should 

be made, subject to a deportation order, or should be refused due to their suitability. 

 

Article 20 of the Withdrawal Agreement5 sets out the limited basis on which status can be restricted on ‘conduct’ 

grounds (which includes criminality). Conduct prior to the end of the transition period (i.e. 31 December 2020 

in a ‘deal’ scenario or 31 October 2019 in a ‘no-deal’ scenario) ‘shall be considered in accordance with Chapter VI of 

Directive 2004/38/EC’ in determining whether it can restrict the right to residence. The EU Settlement Scheme: 

Suitability Criteria sets out the relevance of criminality. EU citizens may face deportation action for historic 

offences if they have: 

 

 Received any sentence of imprisonment at all within the last 5 years; 

 At any time (no matter how historic) received a sentence of 12 months or more for a single offence; 

 For those resident in the UK for less than five years, if in the last 3 years they received 3 or more 

convictions (including with non-custodial sentences); 

 Previous involvement in serious deception such as sham marriage or assisting unlawful immigration; 

 If the case is of interest to Criminal Casework in respect of deportation or exclusion, for example where 

the applicant is in prison and the case is awaiting deportation consideration. 

 

Chapter VI of Directive 2004/38 (Articles 27-33)6 sets out a number of safeguards to protect EU citizens against 

expulsion, including a requirement to take into account the age, health, family relationships and social and 

cultural integration of the individual (Art 28(1)). Conduct (including any criminal convictions relating to it) before 

the 31 December 2020 is to be assessed according to the current EU public policy/public security/public heath test, 

as set out in the EEA Regulations 2016. In essence, applicants should only be refused status due to conduct or 

criminality on the basis of ‘serious grounds of public policy or public security’ (Art 28(2)). 

 

For conduct after the transition period (i.e. 31 December 2020 in a ‘deal’ scenario or 31 October 2019 in a ‘no-

deal’ scenario), residence rights may be restricted in accordance with national legislation.7 The relevant national 

legislation has a lower threshold for deportation / exclusion than the more permissive current EU law. Essentially, 

pre-settled and settled status can be taken away and the person can face deportation action. The starting point is 

that there is a presumption in favour of automatic deportation for an offence resulting in a period of 

imprisonment of 12 months or more. In rebutting the presumption in favour of deportation, consideration will be 

given to individual circumstance but the longer the sentence, the more difficult the presumption comes to rebut: 

 

 4 or + years imprisonment: deportation unless very compelling circumstances; 

 1-4 years’ imprisonment: deportation unless private life or family life exceptions engaged, or very 

compelling circumstances 

 Less than 1 year, non-persistent, no serious harm: no automatic deportation, but may still be deported if 

conducive to the public good. 

 

Appendix EU states that an application will be refused on criminality grounds where a deportation decision has 

been made. This suggests that where an application for settled status is made and a person might meet the 

criteria for deportation, no decision will be reached on the application until the case has been referred to 

Immigration Enforcement and a decision made on whether to pursue deportation on the facts of the case. 

 

If the UK leaves the EU without a deal, conduct (including criminal convictions relating to that conduct) before the 

exit date (31 October 2019) will be considered in line with EEA Regulations 2016, while conduct after exit would be 

considered under UK legislation.8   
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Numbers of people 
 

Significant numbers of EUSS applicants will have a criminal record. Over 11 million people in the UK - around 

1 in 6 adults - have a criminal record9, and we have no reason to believe that the proportion of EU nationals with a 

criminal record is significantly different to this. Based on 3.3 million EU nationals, this equates to 550,000 with a 

criminal record. A Migration Advisory Committee report10 showed that of all the cautions/convictions that were 

given from 2012-2016, 88.5 per cent were given to UK/Ireland citizens, 6.7 per cent to EEA citizens and 4.7 per cent 

given to non-EEA citizens. It goes on to highlight how “EEA citizens (and in particular New Member States) are more 

likely to receive a caution/conviction than their share of the population would suggest” although highlights caution in 

interpreting this.11 This means potentially hundreds of thousands of people with a criminal record will need 

to apply for settled status.  

 

A large number of EU nationals deported have a criminal record. Home Office statistics report the number of 

what they refer to as ‘foreign national offenders’12 (FNOs) returned from the UK each year. In the 5 years 2014-

2018, 18,050 EU nationals were deported who had been convicted in the UK or abroad.13 This represents 63% of 

all FNOs deported. In 2018 alone, 3,670 EU nationals were deported, representing more than two-thirds (68%) of 

all ‘foreign national offenders’ deported.  

 

The above statistics do not categorise by the sentence an individual has received, so Unlock made a Freedom of 

Information request to obtain the numbers of EU FNOs that had been deported from the UK in the last 5 years 

and whose last recorded prison sentence was in a certain range.14 

 

 The majority of those deported had served a prison sentence. In the 5 years 2014-2018, 15,303 EU 

nationals had been deported from the UK having served prison sentences. This represents 85% of the 

18,050 deported.  

 A significant proportion of those had served a short prison sentence. Of the 15,303, 5,266 (34%) had a 

last recorded sentence of less than 12 months in prison, 6,529 had a sentence of between 12 months and 

4 years, and 3,508 had a sentence of 4 years and over.15    

 A number of EU nationals deported hadn’t served a prison sentence. Based on the figures above, it 

appears that 2,747 (18,050 minus 15,303) EU nationals were deported as ‘foreign national offenders’ but 

had not served any length of prison sentence.  

 

The majority of EU nationals deported are FNOs. Figures highlighted by the Migration Observatory16 show that 

a total of 4,043 EU citizens left the UK via enforced removal or voluntary return in 2018, comprising both FNOs and 

non-FNOs. A large majority of EU nationals deported are foreign national offenders: 91% in 2018 (3,670 out of 

4,043). This share was up from 70% in 2016, when 4,093 of the 5,638 EU nationals deported were FNOs. The 

absolute number of non-FNO EU national removals dropped sharply from 1,545 in 2017 to 373 in 2018. To a large 

extent this reflects the fact that in December 2017 the Home Office’s policy of removing EEA national rough 

sleepers on the basis that they were abusing their treaty rights was found to be unlawful.17 

 

EU nationals now represent the largest group of deported FNOs. Figures highlighted by the Migration 

Observatory show that from 2009 to 2017, the share of deported FNOs that were EU citizens has risen, from 14% 

in 2009 to 68% in 2018. The Migration Observatory note that this is “the result of a steady decline in the number of 

non-EU FNOs returned and a rise in the returns of EU FNOs. The rise in the return of EU nationals coincided with an 

increase in the population of EU citizens resident in the UK”.18] 
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Concerns about the EUSS approach to criminality 
 

1. Asking applicants to self-disclose criminality is unnecessary 

Despite repeatedly requesting the rationale for asking applicants to self-declare their past criminality, the purpose 

of this remains unclear. All applicants will be checked against relevant government databases (including the Police 

National Computer - PNC). It would seem unlikely that the Home Office will rely on information provided by an 

applicant. If the Home Office carries out checks regardless, then what is the purpose of self-disclosure? The lack of 

clear purpose is underlined by the fact that children (those under 18) are not asked to self-declare criminality, but 

it appears their applications will still be checked against relevant databases. 

 

Seemingly then, the requirement to self-disclose simply enables the Home Office to impose a test of honesty from 

applicants (as part of EU16(a) of Appendix EU). Essentially, by asking a question about their criminal record, if an 

applicant fails to answer that question accurately, they appear to be at risk of being considered to have submitted 

false or misleading information (which alone could lead to refusal if it is considered material to the decision). This 

is deeply problematic; we know that many people, even with the best of intentions, will honestly make mistaken 

declarations about their criminal record.  

 

As explained in section 2, the requirement to self-disclose is additionally problematic given the conflicting and 

confusing approach the Home Office has taken in its information and guidance. Some documents suggest “all 

convictions” need to be disclosed, in other cases explaining “spent convictions” don’t need to be, failing to provide 

any guidance to applicants on how to answer these questions, and yet potentially using false or misleading 

answers against the applicant.  

 

If the Home Office are of the view that they need to ask for certain criminality information which they are unable 

to verify by other means, it is unclear how asking applicants to self-disclose this information is effective.  

 

2. Failing to disclose creates a de facto integrity test 

The Home Office says it will take into account “whether [applicants] have been open and honest in their application”19. 

Seemingly, this requirement to self-disclose (as part of EU16(a) of Appendix EU) is enable the Home Office to 

impose a test of honesty; if an applicant fails to answer the question accurately, they risk being considered to have 

deliberately submitted false or misleading information (which alone could lead to refusal if it is considered 

material to the decision).  

 

This is deeply problematic; we know that many people, even with the best of intentions, will honestly make 

mistaken declarations about their criminal record – especially when that criminal record was a long time ago and 

they have no way of checking the details  

 

 

 

Recommendation 1: The Home Office should follow the approach it takes to applications from children 

by removing the need to self-disclose criminality from all applicants, given that checks will be made of 

the PNC and other databases.  

Recommendation 2: The Home Office should resolve this issue by removing the need to self-disclose 

criminality from all applicants. Without prejudice to that, if questions about criminal records remain, 

the policy and guidance should be clear that mistaken declarations will not be used against people. 
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3. There is lack of clarity and guidance on what must be disclosed 

Applicants for settled status online are asked an initial broad question about criminality – “Have you ever been 

convicted of a criminal offence?” - and then a number of more intricate questions about their criminal record.20 

Around 1 in 6 adults in the UK have a criminal record, and we have no reason to believe that the proportion of EU 

nationals with a criminal record is significantly different, meaning hundreds of thousands of people – potentially 

up to 550,000 - will tick ‘yes’ to the initial question.  

 

The overall approach is inconsistent and contradictory. The existing guidance is not detailed enough.  

 

The GOV.UK information states:  

“If you’re 18 or over, the Home Office will check you have not committed serious or repeated crimes, and that you do 

not pose a security threat. You’ll be asked to declare convictions that appear in your criminal record in the UK or 

overseas. You do not need to declare any of the following: 

• convictions that do not need to be disclosed (‘spent convictions’) 

• warnings (‘cautions’) 

• alternatives to prosecution, for example speeding fines 

You’ll also be checked against the UK’s crime databases. You’ll still be eligible for settled or pre-settled status if you’ve 

only been convicted of a minor crime. You may still get settled or pre-settled status even if you have other 

convictions. This will be decided on a case-by-case basis.” 21 

 

We welcome recent improvements to the GOV.UK guidance – particularly in stating that “spent convictions do not 

need to be disclosed”.22 However, there is no guidance on what a spent conviction is or how an individual can find 

out if their conviction is now spent. It also appears that this statement does not appear on the online form. 

Section 5 of the paper application – “Suitability” - states “Please note – you are not required to declare non-recordable 

or spent convictions”, yet provides no guidance on what “non-recordable or spent convictions” means.  

 

Despite these (minor) improvements to the GOV.UK guidance, the government continue to contradict this (see, for 

example, the Government response to the Home Affairs Committee report on the EU Settlement Scheme, which 

states “EEA and Swiss citizens only need to complete three key steps – prove their identity, show that they live in 

the UK, and declare any criminal convictions.” [emphasis added] 

 

There is inconsistency between the questions being asked in the settled status application form (e.g. “offences [in 

the UK] within the last 12 months”), and the caseworker guidance the Home Office has published on how it will 

make an initial assessment of suitability (e.g. “the applicant has, in the last 5 years, received a conviction which 

resulted in their imprisonment”23). 

 

All of the guidance lacks clarity as to how the suitability criteria and threshold of criminality applies. The Home 

Office has told us that: “Further changes have already been made to the ‘What you’ll need to apply’/ If you have criminal 

convictions’ section on gov.uk. The main changes are that the applicant is given clear information on what they don’t 

need to declare and also explains citizens may still be eligible for pre-settled or settled status despite having a criminal 

conviction.”24 We have highlighted how these changes are not sufficient. 

 

The majority of applicants with a criminal record should still be suitable for pre-settled or settled status. Words 

such as “may still” are unduly negative and risk embedding a sense that a criminal conviction will in most cases 

mean that an applicant is not eligible, when that shouldn’t be the case.  

 

There is insufficient guidance. The Statement of Intent states that only ‘serious or persistent’ offending will be 

relevant to a suitability assessment and gives a ‘parking fine’ as one type of offence that will not affect suitability.25 

Most parking fines will not result in a formal criminal record. The use of the most minor of offences as exemplary 

of the type of conduct that won’t be taken into account implies that anything above – or an actual criminal record - 

may be.  
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This is misleading to applicants who may be deterred from applying if they have a criminal record but which, in 

fact, may still fall far short of the strict criteria under EU law. This risks deterring eligible applicants from applying 

for fear that all but the most minor, one-off offences will hinder their application. The Statement of Intent is now a 

dated document; the suitability criteria have substantively changed since and it is also inconsistent with the 

guidance that ‘spent convictions do not need to be disclosed’. 

 

4. There is uncertainty about whether the initial assessment of suitability is the extent of 

the criminality considered when making a decision on suitability 

EU law sets out principles to be applied in deportation cases, not hard and clear criteria. The UK position on when 

EU citizens can and should be deported under EU law has changed considerably over the last decade. The EU 

Settlement Scheme: Suitability Criteria sets out the relevance of criminality and the circumstances in which 

caseworkers should refer to Immigration Enforcement for a case-by-case assessment.26 These are quite detailed in 

describing the types of criminal records which, if indicated following the check of the Police National Computer or 

other databases, UK Visas and Immigration (UKVI) must refer to Immigration Enforcement. The suitability criteria 

also sets out convictions which must be considered without a referral to Immigration Enforcement.27  

 

However, while the suitability criteria states that UKVI must refer where the initial criteria are met, the document 

does not make clear whether UKVI can refer other cases which indicate criminal records that are outside of the 

types listed in the guidance. There are many scenarios that fall between “types that must be referred” and “types 

that must be considered without referral”. For example, the criteria for referral only mentions non-custodial 

sentences leading to a referral where “the applicant has, in the last 3 years, received 3 or more convictions 

(including non-custodial sentences)”. However, could an applicant that received a suspended prison sentence 1 

year before application have their case referred? Or could an applicant with a single conviction that resulted in a 

community sentence have their case referred? A significant proportion of people with criminal records are likely to 

fall between the two.  

 

Now that there is reference to how “spent convictions” do not need to be disclosed, this creates a realistic 

expectation that spent convictions will not be considered. However, the suitability guidance for caseworkers 

suggests they will be: “Caseworkers can where appropriate consider evidence of criminality that they encounter on the 

PNC and WI [warnings index] even if that evidence was not declared by the applicant.”28 It is therefore unclear as to 

whether spent convictions are considered.  

 

 

 

Recommendation 3: The Home Office should make it clear whether spent convictions will be 

considered as part of the suitability criteria.  
 

Recommendation 4: The Home Office should publish public facing, easy-to-understand information 

that is factual but reassuring in terms of the impact of criminal records on EUSS applications and how 

they will be considered. 
 

Recommendation 5: The Home Office should ensure that the guidance in the online form and paper 

forms is clear, detailed and consistent and is reflected in official statements and correspondence.  

Recommendation 6: The Home Office should make clear how UKVI should handle cases that do not 

meet either the ‘must refer’ or ‘must not refer’ criteria, and in particular how spent convictions are 

considered.  
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5. The policy on who will be refused due to criminality is ambiguous 

Currently, criminal records are considered as part of the EU public policy/public security/public health test, as set 

out in the EEA Regulations 2016. The bar for a criminal record to lead to an EU national being deported has been a 

high one. Yet the Home Office has failed to give any meaningful detail to applicants about whether a criminal 

record will mean they will be refused settled status (as highlighted in sections 3 and 4. In practice, EEA nationals 

are often issued with deportation orders despite relatively minor offending history, including individuals who have 

only committed one offence and received a custodial sentence significantly shorter than 12 months. This is 

reflected in page 12 of the suitability guidance, highlighting the pace at which the bar has fallen. Yet the Home 

Office explains this to individuals by stating: “It is considered you represent a genuine, present, and sufficiently serious 

threat to the public to justify your deportation on grounds of public policy.” There have also been cases where 

deportation has been on the basis of ‘persistent offending’ in cases where the offending has been very minor. In 

one case we are aware of, an individual received a deportation order after committing 5 offences that resulted in a 

number of fines (totalling less than £300), a conditional discharge and 2 days’ detention.  

Where a case is referred to Immigration Enforcement, a proportionality assessment will be applied. In response to 

requests for clarity about this, the Home Office has simply stated: 

 

“Each application is assessed on a case by case basis, taking into account a range of criteria. The public policy 

and security test is a matrix of factors, looking at the conduct and the proportionality of the decision in relation 

to each application. For this reason, descriptive lists of what is considered to meet the public policy and security 

test threshold or what constitutes a minor crime will not be appropriate because the consideration is not a tick 

box or linear process but considers a range of factors.”29 

 

Whilst we appreciate that each case must be considered on its merits, consistent and defensible decision making 

depends upon a rigorous approach. As Lord Sumption stated in a recent Supreme Court ruling, “For a measure to 

have the quality of law, it must be possible to discover, if necessary with the aid of professional advice, what its 

provisions are. In other words, it must be published and comprehensible…. The measure must not therefore confer a 

discretion so broad that its scope is in practice dependent on the will of those who apply it, rather than on the law 

itself.”30 There is no specific policy relating to the EUSS that sets out how Immigration Enforcement will carry out 

the proportionality assessment – all that exists is a 2017 policy31 which mainly emphasises the potential reasons to 

deport, rather than the potential reasons not to deport; much of the policy focuses on how EU law does not 

necessarily prevent deportation..  

 

Relatedly, we are concerned that EU nationals with convictions from certain countries may be disproportionately 

affected. For example, it may be that due to anti-Roma discrimination, more Roma (than non-Roma) might have 

previous convictions in their countries of original.  

 

  

Recommendation 7: The Home Office should publish clear information on how Immigration 

Enforcement decisions relating to criminality will comply with the EU case law applying Article 28, 

Directive 2004/38.  

Recommendation 8: The Home Office should publish its policy on how Immigration Enforcement will 

approach considering the criminality of those cases referred to it.  
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6. The current approach could make eligible citizens reluctant to apply 

Reports from British Future32 and Migration Observatory33 have highlighted how people with minor or spent 

convictions may choose not to apply because of fear of rejection. Inconsistences in the application process, 

conflicting public statements and media noise around ‘foreign criminals’ are likely to contribute to this fear. As a 

result, people may be hesitant to engage with the process, answer the questions incorrectly, and/or find that their 

criminal record affects their ability to gain settled status. 

 

We expect that potentially hundreds of thousands of eligible citizens will think they need to answer “yes” to one or 

more of the criminality questions put to them. At the very least it will raise questions and create confusion. It is 

also likely to significant amounts of – often unnecessary - work for caseworkers. We are worried that many people 

who are concerned about the impact of their criminal record will simply not apply for settled status, leaving them 

in a precarious position in the future.  

 

7. The relevance of a period of imprisonment on ‘continuous residency’ 

Home Office guidance states that “Where a person has completed a continuous qualifying period of residence in the UK 

and Islands of less than 5 years, continuity of residence is broken, and restarts from scratch on release, where the 

applicant served or is serving a sentence of imprisonment of any length in the UK and Islands.” 34 As a matter of 

principle, we do not believe it is fair that a prison sentence should mean that continuous residence ‘restarts from 

scratch on release’ for someone with less than 5 years’ residence in the UK.   

 

Earlier versions of caseworker guidance were unclear on the impact of a prison sentence where 5 years’ 

continuous residency had previously been established, and from the immigration rules and updated Home Office 

guidance, it appears that an individual who accumulates 5 years’ continuous residence before imprisonment can 

rely on their previously accumulated continuous residence in an application for settled status. However, the 

GOV.UK guidance35 states “If you’ve been to prison, you usually need 5 years’ continuous residence from the day you 

were released to be considered for settled status.” This does not make it clear that continuous residency could have 

been acquired before a prison sentence and this would allow an individual to be considered for settled status.  

 

8. People in prison might not be able to apply 

11% of the prison population are foreign nationals, of which 43% are European (EEA).36 Given the Home Office 

guidance on continuous residency above, it is unclear whether people can apply for settled status while currently 

serving a prison sentence.  It appears that anyone in prison who has 5 years’ continuous residence retains that 

qualifying period for settled status. However, there is no guidance as to how this works for those who are applying 

from prison.  

 

It appears that Home Office guidance may be implying that people in prison who had yet to accumulate 5 years’ 

continuous residence in the UK before prison are not able to apply while they are in prison as they have not yet 

built up any level of residency, or the Home Office may be considering issuing deportation proceedings. It appears 

that anyone in prison who did not accumulate 5 years’ continuous residence before imprisonment is not eligible to 

apply for pre-settled status while they are in prison as they cannot rely on previously accumulated continuous 

residence.  

 

Recommendation 9: The Home Office should resolve this issue by publishing clear, public-facing 

guidance and clarifying the extent of what will be considered.  

Recommendation 10: The Home Office should make it clear in GOV.UK guidance that a person who has 

5 years’ continuous residence prior to imprisonment retains that qualifying period for settled status.  
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If there is a “no-deal”, this may mean that individuals who are serving sentences for minor convictions over exit 

day (31 October 2019) are unable to secure their status. This would also preclude people remanded whose 

charges are later dropped, or who later receive a non-custodial sentence.  This would be unfair as the Home Office 

has consistently stated that only “serious or persistent criminals”37 would be excluded on the basis of suitability. 

Would someone in prison over exit day count as a good reason for a late application and an extension of time? 

 

Questions for the Home Office: 

1. Can individuals with 5 years’ continuous residence prior to imprisonment apply for settled status 

while in prison? 

2. Can individuals who accumulated less than 5 years’ continuous residence before imprisonment 

apply to the EUSS while they are in prison? 

3. In the event of no-deal, and if individuals serving a prison sentence are unable to apply while in 

prison, will those in prison over “exit day” be able to apply to the EUSS after release?   

 

Regardless of the above, there are a number of particular groups the Home Office need to consider: 

 

1. EU nationals in prison will often have family members resident in the UK who will be making applications 

for settled status. It is unclear what impact the imprisonment of a family member will have on their 

application.  

2. EU nationals leaving prison need to be made aware of the situation with their criminal record and applying 

for settled status.  

3. Children in detention (see below) 

 

There are questions about who should be responsible for supporting applications from those groups above. The 

Home Office has acknowledged and provided tailored guidance for children who are looked after. Criminal justice 

professionals are unlikely to have the level of specialist immigration knowledge or regulation to provide advice to 

those in prison or serving a sentence in the community. Their role, supported by the Ministry of Justice, should be 

to identify those who are or may be EU nationals and refer them where appropriate to suitable specialised advice 

and support.  

 

9. The approach to children 

We are concerned about the treatment of applicants with a criminal record that was acquired in childhood. The 

Brexit and Children Coalition have highlighted how children in detention – like children in other types of 

residential care – have a heightened need for support when applying for status. We support the 16 

recommendations they have made in a recent briefing.38 In particular, they have recommended that all childhood 

offending should be removed from consideration under the suitability requirements including for applicants who 

have now reached adulthood. 

  

Recommendation 11: The Home Office should allow all eligible people in prison to apply to the EUSS 

and work with the Ministry of Justice to ensure applicants can access paper forms 

Recommendation 12: The Home Office should produce specific guidance for people in prison, people 

leaving prison, and their families.  

Recommendation 13: Guidance should be developed for criminal justice agencies and professionals, 

setting out their obligations towards those in the criminal justice system in relation to the EUSS.  
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10. The outcomes of decisions 

Once cases are referred to Immigration Enforcement for consideration, it is not clear how long it will take for 

decisions to be made, nor is it clear that the applicant will be informed that this is what is happening. It is only if 

the person is served with a deportation decision that the application for settled status will be refused. If a 

deportation decision is made and the settled status application is refused, it is not clear whether the Home Office 

will look to detain, notify of a right of appeal on human rights grounds or serve a “deport first, appeal later” notice 

requiring any appeal to be pursued from abroad.  

 

In third-country deportation cases, people with criminal records have been subject to deportation for low-level 

offences. People tend not to challenge decisions to deport – there is no legal aid available and it is generally hard 

to challenge. EEA nationals are more likely to have their deport orders certified39 (meaning that an appeal doesn’t 

act as a barrier to removal) than third-country nationals – 84% of deportation orders in 2017 for EEU nationals 

were certified – this compares to 12% for non-EEA nationals.40 We would be concerned if this would continue to be 

the case where EUSS applications are refused. 

 

As highlighted above, outside of the EUSS the majority of EU nationals deported are foreign national offenders. 

We are concerned that a significant number of individuals will be refused settled status due to criminality. 

Recently published EU Settlement Scheme statistics41 do not make clear how many have been refused, but further 

experimental quarterly statistics published by the Home Office42 state that between 28th August 2018 and 30th 

June 2019 “no applications were refused in this period.” Despite this seemingly positive statistic, at the end of June 

2019 there were 103,800 applications that hadn’t concluded. By the end of July this figure had reduced to 88,900, 

but still with no explanation as to why these had not been concluded. We are concerned that complex suitability 

cases are simply not being decided rather than being refused. There is no detail in either the monthly or quarterly 

statistics about how long these applications have been pending for, nor any details on the number of cases 

pending due to a referral to Immigration Enforcement following an initial assessment of suitability in relation to 

criminality. 

 

In relation to applications concluded, there are three ‘outcomes’ being reported – settled status, pre-settled status 

or ‘other outcome’. The ‘other outcome’ is defined as including “any outcome that did not result in a grant of leave 

because the application was withdrawn by the applicant, was invalid as it did not include the required proof of identity 

and nationality or other mandatory information, or was void because the applicant was ineligible to apply, for example 

because they were a British citizen.” In June 2019, 137,600 applications were concluded, with 0.7% resulting in ‘other 

outcome’, which equates to 963 concluded applications. The only explanation is that “there were 2,010 withdrawn 

or void applications and 260 invalid applications in the same period”. The reasons for withdrawal and what 

constitutes void or invalid is not explained. Worryingly, in July 2019 the percentage of ‘other outcomes’ increased 

to 1.6%, which equates to 2,338 concluded applications.  

 

  

Recommendation 14: The Home Office should publish specific information for those applicants who 

have their case considered by Immigration Enforcement.  
 

Recommendation 15: The Home Office should state in their published statistics how many applications 

have been refused due to criminality. 
 

Recommendation 16: The Home Office should state in their published statistics how many cases are 

pending due to a referral to Immigration Enforcement following an initial assessment of suitability in 

relation to criminality, with a breakdown on how long they have been pending for.  
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11. The treatment of the convictions of EU nationals after the UK has left the EU 

We are concerned about the treatment of criminal records acquired after the UK has left the EU. Defaulting to UK 

legislation on deportations will mean that EU nationals convicted after the specified date (31 December 2020 in a 

‘deal’ scenario, or 31 October 2019 in a ‘no deal’ scenario) will find themselves at much higher risk of deportation.  

 

For EU nationals coming to the UK after the UK has left the EU, is the Home Office planning to apply the same 

criminality policies to EU nationals as currently apply to non-EU nationals?  We have a number of concerns about 

the approach taken to non-EU citizens, and we would be deeply concerned if the government’s policy was to 

approach post-exit offending of EU citizens in the same way as non-EU citizens. This raises fundamental policy 

questions which we would encourage the Home Office to engage with key stakeholders on.  

 

 

 

About Unlock 
 

Unlock is an independent award-winning national charity that provides a voice and support for people with 

convictions who are facing stigma and obstacles because of their criminal record, often long after they have 

served their sentence. 

 

Contact for this briefing: policy@unlock.org.uk  

  

Recommendation 18: The Home Office should engage with stakeholders on its future approach to EU 

nationals that become resident once the UK has left the EU.   

Recommendation 17: The Home Office should clarify the position, in a ‘no deal’ scenario, of EU 

nationals resident in the UK before 31 October 2019 who are convicted before they make an 

application for settled status.  
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